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liability was too speculative to be allowed.10 The Court of Appeals 
concluded that an adjustment for potential income tax liability 
“. . . should be taken into account in valuing the stock at issue 
in the closely-held C corporation  even though no liquidation 
or sale of its assets was planned at the time of the gift of the 
stock.”11 
The Second Circuit did not, however, hold that the potential tax 
liability should reduce the stock value dollar for dollar and in 
dictum suggested that it would be incorrect to conclude that the 
full amount of tax liability should be deducted.12 The allowance 
of the discount was related to the probability that he corporation 
would be liquidated. 
Allowance of a dollar-for-dollar discount
 In the most recent case to face the issue,  Estate of Jelke III  v. 
Commissioner,13 the decedent’s 6.44 percent interest in a closely-
held investment company, owned through a revocable trust, was 
allowed to be discounted for the entire amount of the corporation’s 
built-in capital gains tax liability. The corporation had a net 
asset value of $188 million and $51 million in potential income 
tax liability.14 The Eleventh  Circuit Court of Appeals took the 
position that the Tax Court15  erred in adopting the Internal Service 
argument that the capital gains  discount should  be reduced to the 
present value of the tax  liability based on when the tax liability 
would  likely be incurred (computed on the corporation’s average 
annual turnover over a 16-year period).16 The appellate court also 
allowed a 10 percent discount for lack of control  and a 15 percent 
discount for lack of marketability.17
 The Eleventh Circuit case  followed the earlier Fifth Circuit 
holdings in Estate of Dunn v. Commissioner,18 and Estate of 
Jameson v.  Commissioner,19 which had  allowed a dollar-for-
dollar discount from the date of death value. The Tax Court in 
Estate of Jelke III v. Commissioner20 had rejected both of the Fifth 
Circuit cases. 
 While the Internal Revenue Service may pursue similar cases in 
other circuits in hopes of eventually succeeding with its arguments, 
the cases decided to date in the Fifth and Eleventh Circuits are 
compelling authority for the taxpayer. 
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CASES, REGULATIONS AND STATUTES
by Robert P. Achenbach, Jr
BANKRUPTCY
CHAPTER 12
 CONVERSION. The debtor filed for Chapter 12 and 
successfully defended a motion that the debtor was not eligible for 
Chapter 12. After all the real property was sold to pay off secured 
creditors,	the	debtor	filed	a	motion	to	convert	the	case	to	Chapter	
13. A creditor objected, arguing that there was no statutory 
authority for conversion of Chapter 12 cases to any other type of 
case except Chapter 7. The court reviewed cases and found that 
the majority of cases allowed the conversion of Chapter 12 cases to 
Chapter	11	or	13	where	the	debtor	filed	the	Chapter	12	case	in	good	
faith and the conversion would not prejudice creditors. The court 
noted that the conversions were allowed because the alternative, 
forcing	the	debtor	to	dismiss	the	Chapter	12	case	and	refile	under	
another chapter, could result in unnecessary inconvenience and 
possible prejudice to creditors from the recomputation of the 
preference period. Thus, the court sided with the majority and held 
that the debtor could convert the case to Chapter 13, with the issues 
of	good	faith	filing	and	prejudice	to	creditors	litigated	as	part	of	the	
process	of	confirmation	of	 the	plan.	In re Vantiger-Witte, 2007 
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Bankr. LEXIS 3750 (Bankr. N.D. Iowa 2007).
FEDERAL TAXES
 DISCHARGE.	The	 debtors	 filed	 their	 1990	 joint	 federal	
income tax return three days late, on October 18, 1991, after 
receiving an automatic extension to October 15, 1991. The 
debtors	filed	a	Chapter	7	bankruptcy	case	on	September	28,	1994,	
less than three years after the 1990 return was due, and received 
a discharge. The discharge order did not include any language 
as	to	the	1990	taxes.	The	IRS	filed	a	Notice	of	Federal	Tax	Lien	
for collection of the remaining 1990 taxes and penalties and the 
debtors argued that the taxes were discharged in the Chapter 7 
case.	The	court	held	that,	because	the	Chapter	7	case	was	filed	
within three years after the due date for the 1990 tax return, 
the 1990 taxes were a priority claim, nondischargeable in the 
Chapter	7	case,	whether	or	not	included	in	the	final	discharge	
order. Severo v. Comm’r, 129 T.C. No. 17 (2007).
FEDERAL  AGRICULTURAL 
PROGRAmS
 No items.
 FEDERAL ESTATE
AND GIFT TAXATION
 APPRAISALS. The IRS has ruled that the penalty provided 
by I.R.C. § 6695A applies to appraisers who prepare appraisals 
of property involved in gift and estate tax returns and claims 
for refunds where the appraisal results in a gross valuation 
undervaluation misstatement. Prior to amendment of I.R.C. § 
6696(e), such penalty applied only in the cases of income tax 
returns. The amendment expanding the penalty was effective 
for returns prepared after May 25, 2007. The IRS ruled that the 
preparation of an appraisal to be used with a return resulting in a 
gross valuation misstatement can be considered part of the return 
preparation. The IRS also ruled that no statute of limitations 
applies to the I.R.C. § 6695A penalty but that the IRS should 
make such assessments within three years to avoid claims that the 
assessment was untimely. IRS Advice memo. Am 2007-0017.
 CHARITABLE DEDUCTION. A decedent’s will created a 
trust	for	three	beneficiaries	which	provided	for	annual	distribution	
of	a	fixed	amount	to	the	beneficiaries	to	be	paid	from	income,	if	
possible,	and	principal	if	there	was	insufficient	trust	income.	Any	
excess income was to be paid to 12 charities. The minimum total 
payment was to  be no less than 5 percent of the initial fair market 
value	of	trust	property.	Upon	the	death	of	the	three	beneficiaries,	
the remainder of the trust was to be paid to the charities. The 
trust was reformed before the due date of the estate tax return 
to	provide	for	a	fixed	annuity	to	the	three	beneficiaries	of	a	total	
of .38 percent of the initial fair market value of the trust assets, 
with the charities to receive an annuity totaling 4.62 percent of 
the initial fair market value of the trust assets. The IRS ruled 
that	the	reformation	was	a	qualified	reformation	under	I.R.C.	
§ 2055(e)(3)(B) and would qualify the trust for an estate tax 
charitable deduction. Ltr. Rul. 200746010, June 19, 2007.
 GENERATION SKIPPING TRANSFERS. The decedent’s 
predeceased spouse had created a trust for the decedent which 
became irrevocable upon the death of the decedent’s spouse 
in 1973. The trust provided the decedent with a testamentary 
power of appointment over the trust property and the decedent 
exercised the power in favor of the decedent’s grandchildren. 
The	estate	filed	a	Form	706	which	did	not	include	any	GSTT	for	
the property transferred under the power of appointment but the 
estate included Form 8275-R, Regulation Disclosure Statement, 
which indicated that the failure to include GSTT was contrary 
to Treas. Reg. § 26.2602-1(b)(1)(i). Treas. Reg. § 26.2601-
1(b)(1)(i) provides that a transfer of property pursuant to the 
exercise, release, or lapse of a general power of appointment 
that is treated as a taxable transfer under federal estate and/or 
gift tax provisions, is not a “transfer under a trust” that is eligible 
for transitional relief (for pre-September 1985 trusts) from GST 
tax under TRA 1986 Sec. 1433(b)(2)(A). The estate argued that 
the regulation was invalid because it was contrary to the intent 
of the TRA 1986 provision. The court held that the regulation 
was a valid interpretation of the TRA 1986 provision and was 
consistent with the statute’s treatment of powers of appointment 
as the equivalent of full ownership of the power holder.  Estate 
of Gerson v. Comm’r, 2007-2 U.S. Tax Cas. (CCH) ¶ 60,551 
(6th Cir. 2007), aff’g, 127 T.C. 139 (2006).
 TRUSTS. The taxpayer was the beneficiary of a trust 
established before September 25, 1985, under the will of a 
deceased parent. The taxpayer was to receive as much of the 
trust net income and principal as determined by the discretion 
of	the	trustees.	The	remainder	beneficiaries	were	the	taxpayer’s	
children. The taxpayer disclaimed any interest in some shares of 
stock in the trust, resulting in the stock passing to trusts for the 
children under the terms of the original trust. The taxpayer also 
released a non-general power of appointment over the stock. 
The IRS ruled that, because the taxpayer did not disclaim the 
interest in the stock within a reasonable time after creation of 
the trust, the disclaimer constituted a gift of the stock to the 
children, with the value of the gift to be determined under the 
valuation principles of Treas. Reg. § 25.2512-1. The IRS also 
ruled that the release of the non-general power of appointment 
did not constitute a gift to the children. The IRS ruled that the 
disclaimer and release of the power of appointment did not 
subject the original trust to GSTT because the actions did not 
change any provisions of the original trust. The resulting trusts 
were subject to GSTT but the taxpayer could allocate the GSST 
exemption to the resulting trusts. Ltr. Rul. 200745015, June 6, 
2007.
 FEDERAL INCOmE 
TAXATION
 ALTERNATIVE FUEL CREDIT. The IRS has issued 
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a notice that the definition of liquid hydrocarbon excludes 
compounds which contain oxygen, such as ethanol and methanol, 
for purposes of the credit for liquid hydrocarbons produced 
from biomass under I.R.C. § 6426. Such excluded compounds 
are eligible for other tax credits. The IRS noted that Congress 
has	pending	an	amendment	to	enact	the	new	definition	of	liquid	
hydrocarbons.  Notice 2007-92, 2007-2 C.B. 1036.
 BUSINESS DEDUCTIONS. The taxpayer’s employment was 
terminated after the taxpayer had revealed various improprieties 
in the employer’s handling of state funds. The taxpayer sued the 
state employer for lost wages, mental anguish and expenses. The 
parties reached a settlement but the court ruled that the settlement 
had to be paid from an appropriation from the state legislature. 
The taxpayer established two companies to lobby the legislature 
for the appropriation.  The taxpayer was successful in obtaining 
the appropriation and reaching a settlement with the state.  The 
court held that the taxpayer could exclude from taxable income 
the amounts received for mental anguish but could not claim any 
deductions for expenses incurred by the companies because they 
were not in a trade or business.  Green v. Comm’r, 2007-2 U.S. 
Tax Cas. (CCH) ¶ 50,796 (5th Cir. 2007), aff’g, T.C. memo. 
2005-250.
 CHARITABLE DEDUCTION. As elections draw nearer, 
the IRS is reminding churches and other organizations that 
are exempt under I.R.C. § 501(c)(3) of the prohibition against 
political activity that has been in effect for over 50 years. While 
such	organizations	may	support	or	oppose	a	specific	issue,	they	
are	 banned	 from	 supporting	or	 opposing	 a	 specific	 candidate.	
The IRS warned that violation of the prohibition can result in 
the imposition of an excise tax or loss of tax-exempt status. 
Organizations should refer to Rev. Rul. 2007-41, 2007-1 C.B. 
1421, for guidance and examples of allowable activity. IR-2007-
190.
 CORPORATIONS.  
 RETURNS. The IRS has adopted as final	regulations	relating	
to	the	requirements	for	filing	corporate	income	tax	returns	and	
returns	of	organizations	required	 to	file	returns	under	I.R.C.	§	
6033 on magnetic media pursuant to I.R.C. § 6011(e). Under the 
regulations, the term magnetic media includes any magnetic media 
permitted under applicable regulations, revenue procedures, or 
publications,	including	electronic	filing.	The	regulations	affect	
corporations, including electing small business corporations (S 
corporations),	with	assets	of	$10	million	or	more	that	file	Form	
1120, U.S. Corporation Income Tax Return, or Form 1120S, U.S. 
Income Tax Return for an S Corporation; exempt organizations 
with	 assets	 of	 $10	million	 or	more	 that	 are	 required	 to	 file	
returns under I.R.C. § 6033, and private foundations or I.R.C. § 
4947(a)(1)	trusts	that	are	required	to	file	returns	under	I.R.C.	§	
6033. 72 Fed. Reg. 63807 (Nov. 13, 2007).
 EmPLOYEE EXPENSES. The taxpayer employed 
technicians who were required to provide their own tools, 
whether an inexpensive wrench or an expensive diagnostic 
computer scanner. The taxpayer hired a company to provide 
a tool expense reimbursement plan promoted as a tax savings 
device. The IRS ruled that the reimbursement payments were 
income to the employees because (1) the plan did not require the 
employees	to	provide	sufficient	 information	to	determine	the	
amount of expenses related to the tool use in the employment; 
(2) the reimbursement amount was merely included as part of 
the same hourly wage as the employee received before the plan; 
(3) the employees were not required to provide substantiation 
as to the value or cost of the tools; and (4) the employees were 
not required to return any excess reimbursement amounts.  Ltr. 
Rul. 200745018, Aug. 2, 2007.
 FOREIGN INCOmE. The taxpayer performed work in 
Antarctica and the taxpayer excluded the wages earned while 
in Antarctica under I.R.C. § 911 as foreign income.  The court 
held that income earned in Antarctica was not excludible under 
I.R.C. § 911 because Antarctica was not recognized by the U.S. 
government as a foreign sovereign nation. Swanson v. Comm’r, 
T.C. memo. 2007-337.
 GAmBLING LOSSES. The taxpayer owned and operated 
a trucking business and engaged in substantial continual slot 
machine gambling activity. The court held that the taxpayer 
engaged in the gambling activity as a trade or business because 
(1) the taxpayer kept records of most of the wagering activity and 
attempted gambling strategies to attempt to increase winnings 
and minimize losses; (2) the taxpayer had over 10 years of 
experience at gambling on slot machines; (3) the taxpayer 
spent substantial time on a regular and continuous basis on the 
gambling; (4) the taxpayer successfully operated a trucking 
business; (5) the taxpayer had several large winnings and many 
smaller	winnings	which	had	the	potential	to	create	profits;	and	
(6) the taxpayer claimed no recreational pleasure from the 
gambling. Query: Should federal tax policy favor activity which 
is clearly addictive and personally destructive behavior? Even 
the court’s brief description of the taxpayer’s activities shows 
that the taxpayer’s gambling is out of control and unreasonable. 
In	addition,	how	can	one	construct	a	profitable	business	plan	
around an activity, slot machine gambling, which is guaranteed 
by state gambling regulations to be random luck? Almost all of 
the hobby loss cases in recent years have focused heavily on 
the activity owner’s formulation of a business plan for effective 
analysis	of	the	profitability	of	the	activity	and	for	adjustment	
of	the	activity	to	profitable	status.	Such	a	plan	and	adjustment	
is impossible for an activity with completely random results. 
myers v. Comm’r, T.C. Summary Op. 2007-194.
 GASOLINE EXCISE TAX. The taxpayer operated a 
paratransit service for physically and mentally disabled persons 
under a contract with a public transit authority. The taxpayer 
used sedans and vans holding less than 20 persons to provide 
the services and did not use buses. The issue was whether the 
taxpayer	qualified	for	the	gasoline	excise	tax	refund	for	gasoline	
used in an automobile bus, as provided by I.R.C. § 6421(b). 
The statute allowed the refund if the buses carried less than 20 
persons, if the buses furnish transportation on scheduled and 
regular routes. The court held that sedans and vans were not 
buses; therefore, the taxpayer was not eligible for the excise 
tax refund.  medical Transportation management Corp. v. 
Comm’r, 2007-2 U.S. Tax Cas. (CCH) ¶ 70,269 (11th Cir. 
2007), aff’g, 127 T.C. 96 (2006).
 HOBBY LOSSES. The taxpayer was a medical doctor and 
the taxpayer and spouse started raising and breeding exotic 
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animals,	first	 as	a	 small	hobby	 involving	birds	and	 later	as	a	
large operation involving wild and domestic mammals. The court 
held that the activity was not operated with an intent to make 
a	profit	because	(1)	although	the	taxpayer	maintained	accurate	
and	separate	records,	the	records	were	not	sufficient	and	were	
not	used	to	analyze	the	profit-making	capability	of	the	activity	
to enable the taxpayer to make changes to make the activity 
profitable;	(2)	the	taxpayer	did	not	have	sufficient	expertise	in	
the breeding of many of the exotic animals and failed to consult 
experts before acquiring new animals; (3) the taxpayers did not 
have a reasonable expectation that any property appreciation 
would	 be	 sufficient	 to	 offset	 the	 substantial	 losses	 from	 the	
activity; and (4) the taxpayer had only substantial losses from 
the activity which were used to offset the taxpayer’s substantial 
income from a medical practice. The other factors under Treas. 
Reg. § 1.183-2(b) were found to be neutral on the issue of intent to 
make	a	profit.		Knudsen v. Comm’r, T.C. memo. 2007-340.
 HYBRID VEHICLE TAX CREDIT.  Effective for vehicles 
placed in service after December 31, 2005, an alternative motor 
vehicle	credit	is	allowed	which	is	the	sum	of	(1)	qualified	fuel	cell	
motor vehicle credit, (2) advanced lean burn technology motor 
vehicle	credit,	(3)	qualified	hybrid	motor	vehicle	credit,	and	(4)	
qualified	alternative	fuel	motor	vehicle	credit.	I.R.C.	§	30B(a).	
The credit is phased out when a manufacturer sells its 60,000 
hybrid vehicle. The IRS has announced that Nissan has not yet 
sold	its	60,000th	vehicle;	therefore,	their	certified	vehicles	remain	
eligible for the credit, including the 2008 Nissan Altima Hybrid 
which is eligible for a $2,350 credit. See also Harl, “Additional 
Items in the Energy Policy Act of 2005,” 16 Agric. L. Dig. 131 
(2005). IR-2007-188.
 The IRS has announced that, because the manufacturer has sold 
60,000	qualified	vehicles,	the	full	hybrid	vehicle	tax	credit	for	
2008 Honda hybrid models will apply only to vehicles purchased 
prior to January 1, 2008. The allowable credit for vehicles 
purchased between January 1, 2008, and June 30, 2008, is 50 
percent of the otherwise allowable amount; it is 25 percent of the 
otherwise allowable amount for vehicles purchased between July 
1, 2008, and December 31, 2008. For purchases made January 
1, 2008, through June 30, 2008, the credit amounts are:
2007 Honda Accord Hybrid AT $650
2007 Honda Accord Hybrid Navi AT $650
2007 Honda Civic Hybrid CVT $1,050
2008 Honda Civic Hybrid CVT $1,050
IR-2007-191.
 INSTALLmENT PAYmENT OF TAX. The taxpayer sold 
operating assets for cash and assumption of liabilities. A portion 
of the cash was placed in escrow for two years. Although the 
taxpayer’s income tax return preparer submitted tax projections 
based on installment payment of taxes on the sale, the income tax 
return claimed all of the gain from the sale in income in the year 
of the sale. When the error was discovered, the taxpayer requested 
permission to revoke the election. The taxpayer claimed that a 
revocation of the election would not reduce the income tax paid. 
The	IRS	granted	the	taxpayer	75	days	to	file	an	amended	return	
without the election out of the installment method of paying the 
taxes on the sale. Ltr. Rul. 200746004, Aug. 10, 2007.
 LOW SULFUR DIESEL FUEL. The IRS has issued a revenue 
procedure providing the procedure under which small business 
refiners	may	obtain	from	the	IRS	a	certification	that	satisfies	the	
requirements	of	I.R.C.	§	45H(f)(1),	relating	to	certifications	that	
costs with respect to a facility will result in compliance with 
the Highway Diesel Fuel Sulfur Control Requirements of the 
Environmental Protection Agency. Rev. Proc. 2007-69, I.R.B. 
2007-48.
 PASSIVE ACTIVITY LOSSES. The taxpayer was employed 
part-time as an account manager for a computer software 
company. The taxpayer maintained records of the time spent at that 
employment and claimed about 15 hours per week working on that 
job. The taxpayer also owned several rental real estate properties 
which the taxpayer managed. The taxpayer maintained a calendar 
of activities for the properties but the entries often failed to specify 
whether the taxpayer actually participated in the activity. The 
taxpayer argued that I.R.C. § 469(c)(7) applied to allow deduction 
of all losses from the rental activites because the taxpayer spent 
more time at the rental activities than as an account manager. The 
court noted that the taxpayer’s written evidence was not complete 
in identifying the length, nature and purpose of the activities listed 
on	the	calendar	and	disregarded	most	of	the	entries	as	insufficient	
evidence of the taxpayer’s activities. The court found that the 
taxpayer spent more time as an account manager than as a manager 
of the rental activities; therefore, the exception of Section 469(c)(7) 
did not apply and the losses from the rental activities were passive 
activity losses. Fenderson v. Comm’r, T.C. Summary Op. 2007-
191.
	 The	taxpayer	was	a	shareholder	in	a	law	firm	corporation	which	
leased	real	property	for	its	offices	from	a	partnership	in	which	the	
taxpayer was a partner. The original lease was entered into in 1985 
when	the	law	firm	was	organized	as	a	partnership		which	consisted	
of the taxpayer and one other partner. The lease was continued over 
the	years	until	the	law	firm	changed	to	the	corporation	form	and	the	
lease was between the real estate partnership and the corporation. 
The taxpayer acknowledged that Treas. Reg. § 1.469-2(f)(6) applied 
to cause the rental income to be non-passive income because the 
taxpayer materially participated in the corporation. The taxpayer 
argued that the transitional rule exception of Treas. Reg. § 1.469-
11(c)(1)(ii) applied because the lease originated prior to February 
19, 1988. The court held that the lease could not be considered as 
continuing because, when the corporation was formed and entered 
into the lease, a completely new party became the lessee; therefore, 
the transitional rule exception did not apply and the rental income 
was recharacterized as non-passive income to the taxpayer.  Farris 
v. Comm’r, T.C. Summary Op. 2007-192.
 PENALTIES. The Small Business and Work Opportunity Tax 
Act of 2007, Pub. L. No. 110-028, § 8242, 121 Stat. 200 (2007), 
extended to 36 months the period within which the IRS may issue 
a	notice	to	an	individual	taxpayer	specifically	stating	the	taxpayer’s	
liability and the basis for that liability before the accrual of interest 
and certain penalties are suspended under I.R.C. § 6404(g). The IRS 
will apply the following rules to notices issued on or after November 
26,	2007,	that	relate	to	a	return	that	was	timely	filed	before	that	date.	
182 Agricultural Law Digest
If, as of November 25, 2007, the 18-month period has closed 
and the IRS has not provided notice to the taxpayer, interest and 
applicable penalties will be suspended beginning on the day after 
the close of the 18-month period and ending on the date that is 
21 days after the notice is provided.  In all other cases, interest 
and applicable penalties will be suspended beginning on the day 
after the close of the 36 month period and ending on the date that 
is 21 days after the notice is provided.  The Notice provides three 
examples. The examples assume that none of the exceptions in 
I.R.C. § 6404(g)(2) to the general rule for suspension applies. 
The dates in the examples are used to illustrate the effective date 
changes made by the Act and do not provide guidance as to the 
computation of interest generally. Example 1: An individual 
files	a	federal	income	tax	return	for	2006	by	April	17,	2007	(the	
last	day	to	timely	file	pursuant	to	section	7503).	On	January	2,	
2009 (less than 36 months after the due date of the return), the 
IRS	provides	a	notice	 to	 the	 taxpayer	 specifically	 stating	 the	
taxpayer’s liability and the basis for the liability. Because the 18-
month period has not closed as of November 25, 2007, interest 
and applicable penalties will not be suspended with respect to 
the taxpayer’s return. Example 2:	An	individual	files	a	federal	
income tax return for 2005 by April 17, 2006 (the last day to 
timely	file	pursuant	to	I.R.C.	§	7503).	On	December	26,	2007,	
the	IRS	provides	a	notice	to	the	taxpayer	specifically	stating	the	
taxpayer’s liability and the basis for the liability. Because the 
18-month period has closed as of November 25, 2007, interest 
and applicable penalties will be suspended with respect to the 
taxpayer’s return beginning on October 17, 2007 (the day after 
the close of the 18-month period), and ending on January 16, 
2008 (the date that is 21 days after the notice is provided). 
Example 3:	An	individual	files	a	federal	income	tax	return	for	
2006	by	April	17,	2007	(the	last	day	to	timely	file	pursuant	to	
I.R.C. § 7503). The individual consents to extend the time within 
which the IRS may assess any tax due on the return until June 30, 
2011. On December 20, 2010, the IRS provides a notice to the 
taxpayer	specifically	stating	the	taxpayer’s	liability	and	the	basis	
for the liability. Because the 18-month period has not closed as 
of November 25, 2007, interest and applicable penalties will be 
suspended beginning on April 17, 2010 (the day after the close 
of the 36 month period), and ending on January 10, 2011 (the 
date that is 21 days after the notice is provided). Notice 2007-93, 
I.R.B. 2007-48.
 PENSION PLANS. Treas. Reg. § 1.401(1)-1(c)(7)(i)	defines	
covered compensation for an employee as the average (without 
indexing) of the taxable wage bases in effect for each calendar 
year during the 35-year period ending with the last day of the 
calendar year in which the employee attains (or will attain) 
social security retirement age. A 35-year period is used for all 
individuals regardless of the year of birth of the individual. In 
determining an employee’s covered compensation for a plan 
year, the taxable wage base for all calendar years beginning after 
the	first	day	of	the	plan	year	is	assumed	to	be	the	same	as	the	
taxable wage base in effect as of the beginning of the plan year. 
An employee’s covered compensation for a plan year beginning 
after the 35-year period applicable under Treas. Reg. § 1.401(1)-
1(c)(7)(i) is the employee’s covered compensation for a plan year 
during which the 35-year period ends. An employee’s covered 
compensation for a plan year beginning before the 35-year 
period applicable under Treas. Reg. § 1.401(1)-1(c)(7)(i) is the 
taxable wage base in effect as of the beginning of the plan year. 
Treas. Reg. § 1.401(1)-1(c)(7)(ii) provides that, for purposes of 
determining the amount of an employee’s covered compensation 
under Treas. Reg. §  1.401(1)-1(c)(7)(i), a plan may use tables, 
provided by the Commissioner, that are developed by rounding 
the actual amounts of covered compensation for different years 
of birth.  The IRS has issued tables of covered compensation 
under I.R.C. § 401(l)(5)(E) for the 2008 plan year. For purposes 
of determining covered compensation for 2008, the taxable wage 
base is $102,000.  Rev. Rul. 2007-71, I.R.B. 2007-50.
 RETURNS. The IRS is continuing its efforts to establish e-
file	partnerships	with	IRS	with	various	entities	for	the	2008	filing	
season. The IRS is requesting applications to participate in the 
program	from	commercial	businesses,	nonprofit	organizations	
and state or local governments. The annual program covers 
January 1, 2008, through October 15, 2008. All prior-year 
partners	must	reapply	for	the	2008	filing	season.	Ann. 2007-
106, 2007-2 C.B. 1021.
SAFE HARBOR INTEREST RATES
December 2007
 Annual Semi-annual Quarterly Monthly
Short-term
AFR  3.88 3.84 3.82 3.81
110 percent AFR 4.26 4.22 4.20 4.18
120 percent AFR 4.66 4.61 4.58 4.57
mid-term
AFR  4.13 4.09 4.07 4.06
110 percent AFR  4.55 4.50 4.47 4.46
120 percent AFR 4.97 4.91 4.88 4.86
Long-term
AFR 4.72 4.67 4.64 4.63
110 percent AFR  5.21 5.14 5.11 5.09
120 percent AFR  5.68 5.60 5.56 5.54
Rev. Rul. 2007-70, I.R.B. 2007-50.
 SALE OF RESIDENCE. The taxpayers, husband and wife, 
had one child and purchased a small, three-bedroom home. 
The taxpayer had a second child and discovered that the house 
was too small to accommodate the second child and a home 
office.	The	taxpayers	sold	the	house	less	than	two	years	after	
the purchase and bought a larger house with three bedrooms and 
an	office.	The	IRS	ruled	that	the	sale	of	the	first	house	was	the	
result of unforeseen circumstances and allowed the exclusion of 
gain	on	the	sale	of	the	first	house	based	on	the	maximum	dollar	
limitation multiplied by a fraction equal to the number of days 
lived in the second home divided by 730. Ltr. Rul. 200745011, 
Aug. 13, 2007.
 SOCIAL SECURITY TAX .  The Social Security 
Administration	has	announced	that	the	contribution	and	benefit	
base for remuneration paid in 2008 and self-employment income 
earned in tax years beginning in 2008 is $102,000. The “old law” 
contribution	and	benefit	base	for	2008	is	$75,900.	The	“old	law”	
base is used by the Railroad Retirement program to determine 
certain	tax	liabilities	and	tier	II	benefits,	by	the	Pension	Benefit	
Guaranty Corporation to determine the maximum amount of 
pension guaranteed under ERISA, and by the Social Security 
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Administration to determine a year of coverage in computing 
certain	benefits.	The	2008	minimum	amount	a	domestic	worker	
must earn so that such earnings are covered under Social Security 
or Medicare is $1,600. Notice 2007-92, I.R.B. 2007-47.
 VETERANS’ BENEFITS. The IRS has announced its 
acquiescence in Wallace v. Comm’r, 128 T.C. 132 (2007) which 
held that compensation received by a veteran in a compensated 
work	therapy	program	was	veteran’s	benefits	and	not	included	
in taxable income. The IRS has also issued a revenue ruling 
to	reflect	the	acquiescence,	noting	that,	because	the	payments	
are exempt, the payments are not required to be reported on an 
information return.  Rev. Rul. 2007-69, I.R.B. 2007-49.
 WAGES. The taxpayer was a university which offered tenured 
faculty payments in exchange for the early retirement of the 
faculty. The payments were made monthly and were based on 
the employee’s salary at the time of retirement and the length 
of service. The taxpayer sought a refund of FICA taxes paid on 
the early retirement plan payments, arguing that the payments 
were not wages subject to FICA taxes. The court held that the 
payments were subject to FICA taxes because the payments were 
based primarily on length of service and salary and were not 
made merely in exchange for the faculty right of tenure. Note: 
other cases have reached an opposite conclusion. University of 
Pittsburgh v. United States, 2007-2 U.S. Tax Cas. (CCH) ¶ 
50,789 (3d Cir. 2007), rev’g and rem’g, 2005 U.S. Dist. LEXIS 
29339 (W.D. Pa. 2005).
PARTNERSHIPS
 DEFINITION. The parties were three brothers who operated 
a grain and livestock farm together for over 20 years. The court 
found	that	 the	farm	was	operated	as	a	for-profit	business	and	
the property included 13 houses, some of which were rented to 
third parties. Two of the brother contributed land to the operation 
and provided labor services, as well as capital and management 
services. For 15 years, two brothers received a portion of the farm 
profits	but	in	1997,	their	payments	were	characterized	as	rent.	
In applying for federal farm program subsidies, the two brothers 
were listed as 25 percent owners of the farm. In applying for farm 
loans, all three brothers were personally liable for the loans. The 
court held that the involvement of the three brothers established 
that they intended to operate the farm as a partnership. The court 
also held that the wife of one of the brothers was not a partner 
because no evidence was presented that the wife contributed any 
capital	or	services	or	shared	in	the	profits	and	liabilities	of	the	
farm. mcmahon v. mcmahon, 2007 mich. App. LEXIS 2529 
(mich. Ct. App. 2007).
PROPERTY
 ROAD EASEmENT. In 1931 the parties’ properties belonged 
to one owner who conveyed the plaintiff’s parcel to a new owner 
subject to an easement for a road over the remaining property. 
The second property was subsequently split into two parcels 
under a deed which included the easement rights. The defendant 
had acquired the original land subject to the easement in 1955 
and from that time to the present, the road was used by the other 
two property owners for access to their properties for farming 
and recreational use. In 1999, the defendant blocked the road and 
removed a fence, which prevented use of one of the properties 
for cattle grazing. The defendant argued that the plaintiffs had 
acquired their properties under deeds which did not mention the 
easement; therefore, the easement expired as to them. In addition, 
the defendant argued that the plaintiffs’ use of the road was merely 
permissive and the defendant could revoke such permission. 
The court held that the easement continued without mentioning 
the easement in subsequent titles and the plaintiffs and their 
predecessors	in	interest	had	used	the	road	with	sufficient	open,	
nortorious and adverse use as to gain a prescriptive easement over 
the road. The defendant was ordered to remove the blockage from 
the road and replace the fence.  810 Properties et al. v. Jump, 
2007 Wash. App. LEXIS 3016 (Wash. Ct. App. 2007).
STATE TAXATION
 AGRICULTURAL USE. The taxpayer owned 42 acres of 
rural land. The taxpayer had started a bee-keeping business on 
the property and raised some vegetables and a few trees on the 
property. The taxpayer also leased a billboard on the property, with 
the remainder of the property unusable because of a creek. The 
property	had	an	agricultural	use	classification	for	property	taxes	
but	the	county	assessor	changed	the	classification	to	commercial	
when the billboard lease started. The state tax court held that 
the bee keeping operation concerned more than one-half of the 
property	 and	 supported	 the	 classification	 as	 agricultural.	The	
appellate	 court	 reversed	 because	 it	 could	 not	 find	 substantial	
evidence of the amount of property used by the taxpayer for the 
bee keeping, vegetables and trees. The case was remanded for 
evidence as to the amount of property actually used for agricultural 
activities, which must use at least 10 contiguous acres in order to 
qualify	for	the	agricultural	use	classification.	Schmeig v. County 
of Chisago, 2007 minn LEXIS 652 (minn. 2007), rev’g and 
rem’g, 2007 minn. Tax LEXIS 8 (minn. T.C. 2007).
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The Seminars in Paradise have returned!
FARm INCOmE TAX,
ESTATE AND BUSINESS PLANNING SEmINARS
by Neil E. Harl
Outrigger Keauhou Beach Resort, Big Island, Hawai’i.  January 8-12, 2008
 Spend a week in Hawai’i in January 2008! Balmy trade winds, 70-80 degrees, palm trees, white sand beaches 
and the rest of paradise can be yours; plus a world-class seminar on Farm Income Tax, Estate and Business 
Planning by Dr. Neil E. Harl.  The seminar is scheduled for January 8-12, 2008 at the spectacular ocean-front 
Outrigger Keauhou Beach Resort on Keauhou Bay, 12 miles south of the Kona International Airport on the Big 
Island, Hawai’i.
 Seminar sessions run from 8:00 a.m. to 12:00 p.m. each day, Tuesday through Saturday, with a continental 
breakfast and break refreshments included in the registration fee. Each participant will receive a copy of Dr. Harl’s 
400+ page seminar manual Farm Income Tax: Annotated Materials and the 600+ page seminar manual, Farm 
Estate and Business Planning: Annotated Materials, both of which will be updated just prior to the seminar.
 Here are a sample of the major topics to be covered:
 • Farm income items and deductions; losses; like-kind exchanges; and taxation of debt including the new 
Chapter 12 bankruptcy tax.
 • Income tax aspects of property transfer, including income in respect of decedent, installment sales, private 
annuities, self-canceling installment notes, and part gift/part sale transactions.
 • Introduction to estate and business planning.
 • Co-ownership of property, including discounts, taxation and special problems.
 • Federal estate tax, including alternate valuation date, special use valuation, handling life insurance, marital 
deduction planning, disclaimers, planning to minimize tax over deaths of both spouses, and generation skipping 
transfer tax.
 • Gifts and federal gift tax, including problems with future interests, handling estate freezes, and “hidden” 
gifts.
 • Organizing the farm business—one entity or two, corporations, general and limited partnerships and limited 
liability companies.
 The Agricultural Law Press has made arrangements for substantial discounts on partial ocean view hotel 
rooms at the Outrigger Keauhou Beach Resort, the site of the seminar. 
 The seminar registration fee is $645 for current subscribers to the Agricultural Law Digest, the Agricultural 
Law Manual or the Principles of Agricultural Law. The registration fee for nonsubscribers is $695.   For more 
information call Robert Achenbach at 541-466-5544 or e-mail at robert@agrilawpress.com.
